The actions delineated below were taken in open session of the EPSB at the March 23, 2015, special meeting. This information is provided in summary form; an official record of the meeting is available in the permanent records of the Education Professional Standards Board (EPSB), 100 Airport Road, 3rd Floor, Frankfort, KY 40601

Education Professional Standards Board (EPSB)

Summary Minutes of the Meeting

EPSB Offices, 100 Airport Road, 3rd Floor

Frankfort, Kentucky

Call to Order

Chair Cassandra Webb called the meeting to order at approximately 9:00 a.m. EDT.

Roll Call 

The following Board members were present during the March 23, 2015, EPSB special meeting: Brandy Beardsley, Ellen Blevins, Tolya Ellis, Robert King, Marie McMillen, Mary John O’Hair, Michael Ross, Laura Schneider, Sandy Sinclair-Curry, Anthony Strong, Cassandra Webb, and David Whaley. Barbara Boyd, Terry Holliday, Allen Kennedy, and Shannon Treece were absent.

Information/Discussion Item

Report from Assistant Attorney General regarding 16 KAR 1:030. Procedures for Certificate Revocation, Suspension, Reinstatement and Reissuance, and Application Denial, Amendment​

Chair Cassandra Webb reminded the Board of its mission statement by reviewing it with the Board and audience.  She then gave the Board a few minutes to review Assistant Attorney General Michael Head’s report.
Mr. Head explained the purpose for providing examples of other regulations and the goals for the revised regulation in his report.  Although he suggested using the regulations as a guide for the provisions in the regulation, he stated that the Board has a unique interest that must be addressed through new language.  Mr. Head said the goals addressed well-established principles of administrative law and were included in his report to assist with drafting the regulation.  He advised the Board of the importance that Board members understand what the law required them to do, what the law allowed them to do, and what the law prohibited them to do.  Two assistant attorneys general were invited to attend the meeting by Mr. Head- Assistant Attorney General Cheryl Lalonde and Assistant Attorney General Amy Bensenhaver.  Mr. Head explained that both attorneys general are experienced in the areas of the law where questions arose from the March 11, 2015, EPSB Stakeholder meeting.

Assistant Attorney General Cheryl Lalonde introduced herself to the Board, and informed the group that she has worked in the attorney general office for 23 years with 20 of those years in administrative and regulatory law in the board and agencies branch. She also shared prior experience with the EPSB of approximately 15 years ago as she represented the EPSB when the EPSB first obtained legal counsel.

Ms. Lalonde said that the Board was required to promulgate regulations that pertain to hearing and disciplinary processes under KRS 13A.  She informed the Board that she had looked at its current disciplinary regulation and found it to be thin.  She also stated that she anticipates a very involved and time consuming process for the Board to develop a regulation that makes them comfortable.  Ms. Lalonde suggested that the Board may need to conduct a series of meetings separate from its regularly scheduled meetings to write an amended regulation.   

Ms. Lalonde told the Board that it was important that they understand the disciplinary process, because ultimately the Board was responsible for staff and its processes. She said there were probably parts of the disciplinary process of which the Board was not aware and   that the Board needed to ensure its disciplinary process was fair.   

Mr. Michael Head indicated to Ms. Lalonde that currently the process may have investigative and prosecutorial functions blended together.  Ms. Lalonde encouraged the Board to determine if that process was  best for the Board.  She said there were several boards in state government that investigated cases that may involve expertise that have separate investigation staff and prosecution staff for immunity reasons.  She gave examples of boards that she represented that had separate investigative and prosecutorial functions.  These boards included the medical licensure, nursing, and pharmacy boards.  Ms. Lalonde said that some boards’ investigations operated in an independent manner from prosecutorial staff, some boards (those with limited funding for a full-time or contract investigator) had a board member that performed investigative services, and some boards hired an investigator through a competitive bidding process on a personal service contract.  She said that cases needed to be investigated fairly and completely and in a manner that did not subject the final opinion and conclusion to vulnerability and later attacks.

President Robert King stated that he was concerned with the information Ms. Lalonde provided the Board, in that staff should not mix prosecutorial and investigative functions as it currently did.  He asked if the Board should leave the investigation and prosecution to district officials that bring an allegation against an educator and have the EPSB staff prepare the matter to the Board, provide advice on evidence on both sides, and advise on potential outcomes if there is a finding adverse to the teacher.  Ms. Lalonde said she would advise not to give investigative authority to districts, because districts have not been authorized to perform those functions set by EPSB regulations and statutes.  

Ms. Lalonde discussed how her boards used a screening committee.  She said that a screening committee simplified the work for the Board, streamlined the process, and allowed the Board to be separated from the process.  She said that the facts needed to be separate from the process, because ultimately the Board was going to be the adjudicator so it needed to be fair, unbiased, and impartial. Ms. Lalonde gave examples of the way screening committees were established for a few of the boards that she represented.

Discussion included, for example, if EPSB staff were performing an investigation, if they (the Board) determined the credibility of a report once a report had been received.   Mr. Head said that legal staff believed when they received a report from a district superintendent that the preliminary inquiry made to determine the credibility of a report which may include contacting individuals for more information was not an investigation; that it was a preliminary review of the report.  Mr. Head explained that by law this preliminary inquiry would be considered an investigation. 

Discussion also included the hearing process.  Ms. Lalonde informed the group of three different ways to conduct a hearing.  A hearing officer may hear the case by himself, the hearing officer may hear the case with a panel of three board members, or the hearing may be conducted with the full board.  Ms. Lalonde said she encouraged her boards to conduct hearings with the full board or as a panel of board members.  She said in almost every case the boards resolve cases informally and very few cases go to a hearing. Ms. Alicia Sneed said that the preference on the hearing process for the EPSB was set a long time ago, and the Board could always change this preference.  Mr. Head said the Board can decide in any case how it wanted to proceed with a hearing.  

Mr.  King said that he was concerned that the potential consequences for a teacher accused could be life altering so the Board owed significant due process to individuals.  He stated that the EPSB should ensure if a certificate holder was going to lose his/her certificate that he/she had a credible process.  Mr. Mike Ross said he agreed with Mr. King that the process needed to be transparent.   

Dr. Mary John O’Hair asked Ms.  Lalonde if she agreed with the fundamental points of law that Mr.  Head presented in his report.  Ms. Lalonde said she agreed with all of the fundamental points of law in his report.  She expressed her belief that the entire Board was not aware of all the internal steps taken by staff before the Board saw a complaint.  She said it was the Board’s job to know this process and correct it and make it transparent so everyone knew the process.  

Mr.  Head then introduced Assistant Attorney General Amy Bensenhaver to the Board.  He said that Ms. Bensenhaver was under the Opinions Branch at the attorney general’s office and was very active in open records and open meetings.  Ms. Bensenhaver stated that some of the issues that the Board faced have not been formally lawed by the court system.  She said she may suggest to the Board a possible court position, but unlawed questions must be challenged by the court for a definitive answer.  Ms. Bensenhaver said that she was in basic agreement with Mr. Head’s report on the fundamental points of administrative law for open records and open meetings.  

Ms. Bensenhaver said that one of the main issues related to open records is an agency’s duty to release complaints, final actions, and any investigatory records that are adopted into the final actions of the Board. She said this duty was a principal of law that had existed since the early 1980s. The courts adopted a formulaic approach so that there was no real dispute about what had to be disclosed at the point at which final action had been taken.  Exemptions to this were under KRS 61.878 (1) (h), (i), and (j).  She said that the court treated these exemptions as predecisional documents. While a matter was proceeding, the agency could withhold a complaint and any investigatory materials.  Once final action was taken the agency had to disclose that final action, the complaint that spawned the investigation, and any investigatory materials that were adopted by the Board as part of its action. 

Ms. Bensenhaver said that for many years the attorney general’s office took the position that these exemptions were waiverable. She said that for the first time in 2013 the court recognized that exemptions were waiverable.  Agencies do not have to feel restrained from disclosing records as long as there is no significant government interest that would be compromised.  She said it appeared that if an agency elected to waive an exemption for one individual, the exemption would have to be waived for all individuals.  The court treated exemptions as predecisional documents so everything that preceded the final action was deemed to be exempt under the preliminary documents exception.  Ms. Bensenhaver said that this area had not been formally recognized in the law thus far.

Ms. Bensenhaver said the screening committee issues pertaining to open records and open meetings were addressed by the attorney general’s office in 2005.  If not appealed to circuit court the attorney general’s decision were legally binding on the parties on this issue. In 2005 the attorney general’s office determined that it was permissible for an agency to conduct its meetings in closed session under 61.810 (1) (j) pertaining to deliberations of quasi-judicial bodies  regarding individual adjudications at which neither the person involved, his representative, nor any other person not a member of the agency’s governing body or staff was present.  Essentially those criteria would have to be met before the Board could properly invoke that provision.  The committee would have to be treated as a public agency and comply with all of the particulars that any other public agency would, even though its composition consisted of less than a quorum of the body that created it.  Its quorum would be calculated on its composition and not on the body that created it.  Any committee established, created, and controlled by a public agency was itself a public agency, so it would be permissible for the screening committee to convene in open session, approve minutes, observe requirements for going into closed session, conduct its discussion in closed session, and if any final recommendation would be made would make the recommendation in open session including the decision not to act. 

Ms. Bensenhaver said that a statute was enacted in 1994 to permit agencies with statewide jurisdiction to engage a greater amount of citizenry of the state by conducting meetings via video teleconferencing under restrictive terms and various locations across the state.  One of the first provisions in the statute was the impermissibility of closed session.  She said all public agencies in the state of Kentucky could conduct meetings by video teleconference, but they have to ensure that every member of the public and participants can see and hear, treat each place as a meeting site, be open to the public, and not go into closed session.  

Ms. Bensenhaver said that one issue the Board was unclear about was if any circumstance would justify non-disclosure of a report or complaint reviewed by the committee such as if the committee decided not to open a case on a complaint. Would the board’s action be exempt from disclosure?   Ms. Bensenhaver said that the Board has limited authority to support a position not to disclose a teacher’s records.  She said the Board would, at least, have to do a case specific analysis in which the competing interest privacy versus public interest was weighed against each other.  She said she knew of no existing authority on this particular issue.  The decision not to act by an agency to date has been deemed not to be exempt.   

Ms. Bensenhaver stated that the attorney general’s office has urged the most conservative course of action to ensure that an agency would not run afoul of the law.  She said that the attorney general’s office has consistently said that it doesn’t matter how information in a complaint was received to a public agency, upon the decision to not proceed with any kind of charge or investigation the agency should not withhold that information.  She said that a court looking at the matter might have a different resolution to the issue depending on the facts, but she believed it would have to be disclosed.  When asked if the disclosure of the complainant and accused would be required she said that area was very gray, but she did not believe it would be required to disclose their identity.   

Ms. Marie McMillen asked if the identity of a teacher with a complaint was required to be released if the Board dismissed his/her case.  Ms. Bensenhaver said she did not think it outweighed the public’s right to know that the Board looked at the allegation of impropriety, properly vetted it and determined that it was inappropriate to take further action.  Ms. Bensenhaver did say that the privacy interest of the identity of the complaint does outweigh the public’s right to know that information.  She said that arguably the privacy interest of the teacher might be subject to protection, but that had not been formerly lawed and as the statute made very clear, free and open examination of public records was in the public interest and the statute exhibited bias favoring disclosure.  Mr. Head said that until there was a court decision that it asserted the exemption to prevent the disclosure of the identity of the complainant if it was known, the Board could take the legal advice that the Board exerted the exemption of keeping the identity of the complainant private and keeping the identity of the person against whom the report was made private.  Ms. Bensenhaver said that it would be hard to establish a blanket rule in all cases, but she thought arguably in some cases the identity could be withheld.  

President Robert King said that Mr.  Head’s report mentioned the potential disclosure of a screening committee determination.   He asked that if the screening committee made preliminary determinations as to whether or not a case should be initiated, did that vote constitute an action that would have to be disclosed publicly?  Ms. Bensenhaver said she believed that the screening committee would have to take final action in open session, and that final action would be subject to scrutiny.  She said the action would have to be memorialized in the minutes. Mr. Head said there was only final action when the Board issued its final order so the screening committee would not decide anything.  The screening committee would decide on a recommendation to the Board.  He said the screening committee’s work was not final action.  The screening committee’s work would not have to be disclosed until a final order was issued or the full board decided that no charges should be issued.  Ms. Bensenhaver said she thought there was a question about what the charge of the screening committee was and when its action was final.  She said that she believed that the screening committee decision was final when it made its recommendation to the Board.  She said those recommendations would need to be reflected in the minutes. Mr. Head said that the recommendation to the full board was public and was final action as to the screening committee’s duties, but it was not final action. Disclosure of the complaint and all of the evidence reviewed by the screening committee was only required to be disclosed after the Board issued a final order or decided not to go further or decided to sign an agreed order or decided not to have charges at all.  

After some discussion Mr. Head said he believed a few issues of the Board were the following:  1) Staff were opening a case when they received a report and after they conducted a preliminary review, but  Ms.  Lalonde reported that the preliminary review was actually an investigation.  Staff opened a case and the question was at what point was the certificate flagged.  He said that flagging and disclosing the information upon an open record request was different.  He further explained that flagging disclosed information to a limited number of individuals, but if the Board disclosed to one party by waiving an exemption could the board assert that exemption if there was another open record request?  He said that the Board was flagging a certificate and, in effect, waiving an exemption to keep information confidential if someone made an open record request. 

2) Did the Board want a process that always required the teacher to be notified of reports received so a record was made complete? 

3)  Did the Board have to release a complaint once the screening committee made a recommendation?  To answer that question Mr. Head stated his opinion and said that if the complaint was still preliminary to the whole process the Board did not have to release the complaint and all the evidence that was obtained in order to make the recommendation.  According to him the recommendation must be disclosed but not all other underlying information disclosed until there was final action on that case, and final action meant final resolution of that matter.

Ms. Brandy Beardsley inquired if an open record request was made on a complaint that was identified as a number prior to the conclusion of a case, must that information be released?  Ms. Bensenhaver stated that it would not be necessary because it was preliminary.  

Mr. Head discussed the tribunal process and how it was parallel to the current EPSB process.  

Mr. Ross said he was concerned about the EPSB disciplinary process and its fairness with its due process. He stated that he did not believe the Board gave equal weight of the educator rebuttal and information received on the complaint.  

Ms.  McMillen thanked Mr. Head for his hard work.  She said with Mr. Head’s help she felt the Board had someone unbiased.  Mr. Head agreed to advise the Board on how to write the language for the regulation that achieves the end that the Board wants to achieve, but he could not write the regulation for the Board.  

Mr. David Whaley said that he sensed there was mistrust of the EPSB legal staff and wanted to discuss it.  He also wanted to discuss the flagging issue.  He said he felt that until the Board had those discussions he did not feel that the Board could move ahead with writing a regulation.   

Ms.  Beardsley said that she did not mistrust legal staff.  She stated that she believed there was a problem with the regulation and would like to form a committee to fix it.  She also said that she would not like a complaint to be flagged as soon as it is received, but that she did not want to do away with removing flagging altogether.  

Mr. Head said that since information on individuals with pending cases was released to superintendents then the agency did not have the ability to tell others that they couldn’t have the information, because it was being disclosed to superintendents.  Mr. Head also said that he believed the Board should approve whether or not to open a case because every action, including opening a file, was something to which the Board’s policy oversight should be applied. 

Dr.  Whaley said that he respected the work the legal staff have done, and it seemed that one of the issues was whether or not the legal staff could also be the investigatory staff, which the Board had been advised that they cannot do. He asked whether the Board should be the investigatory group.  He said he felt most of the Board would say they did not have time to investigate cases.  Mr. Head stated that some boards used an investigator, but a screening committee should not investigate.  He said that the Board should have a staff of investigators.  If a question was raised at a hearing about an investigation, and the result of the hearing was that the teacher was found in violation, the teacher could file litigation afterwards, and the Board would not have absolute immunity if legal staff were conducting investigations. 

Mr.  Ross said that he was conflicted.  He said that what bothered him the most was that the Board was not receiving all the information needed on cases, and it was unacceptable to him as a Board member that when a Board asked for something and was stonewalled he had serious concerns. He said that a year ago he asked for a draft regulation to begin to discuss amendments, and it took over six (6) months to get something in writing.  He said that he thought the culture of this Board has allowed this to happen.  He also stated that he was opposed to flagging and believed the disciplinary process should be a transparent process from start to end.

Mr. Anthony Strong said that his concern with the screening committee was the time involved.   He indicated that he would want to see a collection of administrators, teacher educators, and teachers on the committee.  He was concerned that members on the screening committee would need to recuse themselves and their voices would be excluded from the full board.   He also was concerned about quorum.   He said that he supported EPSB staff and did not feel misled.  He stated that, perhaps, the Board was flagging cases too early and perhaps the Board could begin to flag cases after the Board made a decision.   

Mr. Ross asked if the Board moved to a screening committee and information was collected by an investigator and information was redacted, did that preclude the screening committee from participating in the full decision?  Mr. Head said it would be hard to argue that legally the screening committee could be impartial.  

Ms. Sandy Sinclair-Curry said it was a blessing to serve on the Board, and that she enjoyed working with legal staff.  She said that she was concerned with educators whose cases have been dismissed being released with open record requests.  She suggested a tier system for opening cases.  She asked if a committee could be formed outside the EPSB since she was concerned about quorum issues with members of the Board serving on the screening committee. Mr. Head said that it was legally possible for individuals that were not board members to serve on the screening committee.  He said this was a policy question, not legal question.

Chair Webb asked if a committee was formed to work on writing a disciplinary regulation what forms of clarification did the Board need to receive through Mr. Head’s recommendations.  Mr. Head said the committee should not try to write the regulation but rather determine the framework of the regulation and come back to the Board with suggestions for different options with a screening committee, without a screening committee, or a screening committee with different members as an adhoc committee, etc.  Then the committee would discuss their recommendations to the Board, and the Board could make preliminary policy directives and ask the regulation writing committee to start writing language to implement the direction given about the options.  

Ms. Ellen Blevins asked that if a committee was formed, when would the Board discuss policy that the regulation addresses.  Mr. Head said the open records exemptions discussion may not have been clear.  He said that he believed the Board did not have to disclose that there was a case open against a teacher.  The Board should decide if it wanted to waive the exemption which it currently did by flagging cases.  If flagging was removed then other Board issues that the Board currently faces disappear.  Flagging could be removed immediately.  Ms. Blevins said her concern was that the Board needed to decide on the policies, or these issues would continue to be revisited.   Chair Webb said that a committee would address those policies.  

Chair Webb said that she would like a committee of Board members to be formed to work on writing the disciplinary regulation.  The committee would also develop policy alternatives for the Board to consider and report back to the full board at its June meeting.  The committee was formed to include:  Anthony Strong, Tolya Ellis, Marie McMillen, Laura Schneider, Brandy Beardsley, Mary John O’Hair.  

Recommendations for the committee are as follows:

1)  The committee should use the “Outline for Analyzing Administrative Complaint and Hearing Procedures”  Attachment G in Mr. Head’s report.

2)  The committee should review the examples of other board’s regulations as provided in Mr. Head’s report as Attachment H.   

3)  The committee should utilize draft regulation proposed by staff as applicable to assist with the work.

Mr. Head will facilitate this committee and will be in charge of meetings and assisting with the writing of the proposed language of the regulation.   A report will be provided to the Board in June in consultation with the Board’s legal staff and have the opportunity to obtain stakeholder input as necessary.  

Executive Director Robert Brown said he appreciated the work of the Board and staff.  He asked that when this committee comes together that clarity be given to the Board and staff.

16 KAR 1:030. Procedures for Certificate Revocation, Suspension, Reinstatement and Reissuance, and Application Denial, Amendment

There was no discussion on this information item.

Meeting adjourned at 2:20p.m.  

